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State of W sconsin, FILED
Plaintiff-Appellant, MAY 27, 1998
V.

Marilyn L. Graves
Clerk of Supreme Court

Shonna Hobson, Madison, Wi

Def endant - Respondent .

APPEAL from an order of the GCrcuit Court for Rock County,
Janmes E. Wl ker, Judge. Affirned.

M1 JANI NE P. GESKE, J. The question certified to this
court is whether Wsconsin recognizes a comon law right to
forcibly resist an unlawful arrest. |In this case, the State does
not challenge the <circuit court's determnation that Beloit
police officers |lacked probable cause to arrest the nother of a
five-year-old boy after she refused to allow officers to speak to
her son about a stolen bicycle. Wen the officers decided to
arrest the nother for obstruction of an officer, the nother
resi sted and struck one of the officers. This action resulted in
her arrest for an additional charge of battery to a peace
officer. On certification the State, while denying that a common

law privilege to forcibly resist an unlawful arrest has ever
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existed in Wsconsin, asks us to abrogate® that privilege and

al so seeks reversal of the order dism ssing the battery charge.

12 We conclude, based on the comon law in this state
that Wsconsin has recognized a privilege to forcibly resist an
unl awful arrest in the absence of unreasonable force. However
based upon public policy, we now decide to abrogate that conmmon
law affirmative defense. Qur decision to abrogate has
prospective application only. We therefore affirm the order of
the circuit court dismssing the battery charge against M.
Hobson.

| . FACTS AND PROCEDURAL HI STORY

1. Facts underlying charges of obstruction and di sorderly
conduct

13 The facts recited herein are taken from the conpl aint
and testinony at the hearing on the notion to dismss. The
def endant, Ms. Shonna Hobson was the nother of a five-year-old
boy. On July 31, 1995, a nenber of the Beloit Police Departnent,
O ficer Nathan Shoate, went to a hone address to interview a
child suspected in a bike theft. Another juvenile had reported
to Oficer Shoate that he had seen Ms. Hobson's son riding the
juvenile's sister's stolen bicycle. Wen Oficer Shoate reached
the address reported by the juvenile, he saw M. Hobson's son
near a bicycle. Wen the officer got out of his car, he saw M.
Hobson's son run upstairs.

14 The juvenile who had reported the theft was in Oficer

Shoate's car at the tinme. The juvenile pointed out Ms. Hobson's

! To '"abrogate' is defined as "To annul, cancel, revoke,
repeal, or destroy." Black's Law Dictionary 8 (6th ed. 1990).

2
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son as the person he had seen on the stolen bicycle. Oficer

Shoate net Ms. Hobson at her honme, and told her that her son was
suspected in a bike theft. Specifically, the officer told M.
Hobson that her son was seen on a stolen bike and that the
officer would need to talk to the boy about where the boy got the
bi ke.

15 Ms. Hobson told her son to go in the house. She then
told Oficer Shoate that her son was not on a bicycle, and that
he had his own bike. Ms. Hobson, according to the officer,
becane a bit irritated, and refused to allow O ficer Shoate to
speak with her son. She said that her son did not do anything,
and had not stolen any bike. Oficer Shoate then told Ms. Hobson
that he would have to take her son to the police station to be
interviewed about the stolen bicycle, and gave M. Hobson the
opportunity to go along to the station. She replied that the
of ficer was not taking her son anywhere.

16 At that point in the conversation, because of M.
Hobson's resistance, Oficer Shoate called for backup police
officers to assist him Shortly thereafter, Oficers Eastlick,
Anderson and Alisankus arrived at the Hobson address. According
to Oficer Eastlick's report, when the three backup officers
arrived Ms. Hobson was standing with her son on the front steps
of her residence yelling, swearing and saying "bullshit" in a
very loud voice. Oficer Shoate then repeated to Ms. Hobson that
they had to take her son to the police station, to which M.

Hobson again replied "You aren't taking nmy son anywhere."
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Oficer Shoate then advised Ms. Hobson that she was under arrest

for obstructing an officer.

2. Facts giving rise to charge of resisting an officer

17 O ficers Eastlick and Alisankus proceeded to attenpt to
handcuff Ms. Hobson. When Oficer Eastlick tried to take hol d of
Ms. Hobson's arm and advise her that she was under arrest, M.
Hobson pushed the officer away. M. Hobson becane conbative and
struck Oficer Alisankus across the face. Ms. Hobson then was
taken to the ground by other officers. Both Oficers Shoate and
Eastlick reported that once she was on the ground, M. Hobson
continued to fight with Oficer Alisankus and kicked at Oficer
East | i ck.

3. Facts giving rise to charge of resisting arrest and
battery to a peace officer

18 On August 1, 1995, Ms. Hobson was charged wth
obstructing an officer, disorderly conduct, and resisting an
of ficer.? In an anended conplaint filed August 15, 1995, the
prosecutor added a fourth count. The anended conplaint also
charged Ms. Hobson with the felony of causing intentional bodily
harm (battery) to a peace officer.? The anended conpl aint
included a report by Oficer Alisankus, stating that he assisted
other officers in arresting Ms. Hobson for obstructing at her

resi dence. He reported that Oficer Shoate advised M. Hobson

2 The charges in the conplaint alleged violation of Ws.
Stat. 88 946.41(1) and 947.01 (1995-96). Al future statutory
references will be to the 1995-96 volunme, unless otherw se
i ndi cat ed.

® The battery charge of the anmended conplaint alleged a
violation of Ws. Stat. 8§ 940.20(2).

4
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that she was wunder arrest for obstructing, and that Oficer

Eastlick then attenpted to take M. Hobson into custody. Ms.
Hobson then forcibly pulled her arm away from Oficer Eastlick
stating "let me go." Oficer Alisankus then took M. Hobson's
right hand and wist in an effort to apply a conpliance hold.*
At that point Ms. Hobson began to struggle and tried to pull away
from Oficer Alisankus. M. Hobson successfully pulled away and
then began to swng her fist and kick at O ficer Alisankus. M.
Hobson's fist struck O ficer Alisankus on the left cheek. Ms.
Hobson al so kicked Oficer Alisankus in the left leg and right
forearm Oficer Alisankus was |ater treated at Beloit Menoria
Hospital for injuries sustained during this incident.
4. Motions to the circuit court

19 At the prelimnary hearing on August 23, 1995, defense
counsel for M. Hobson noved to dismss the obstructing and
resisting counts of the anmended conplaint. The circuit court
determ ned at the prelimnary exam nation that there was probable
cause to arrest Ms. Hobson, and bound her over for the filing of
an information.®> See Ws. Stat. § 970.03. On that same day,
defense counsel filed a notion to dismss the anended conpl ai nt
in its entirety for lack of personal jurisdiction, and

alternatively to suppress evidence arising from M. Hobson's

“* As Oficer Alisankus described a conpliance hold, it
i nvol ves locking the individual's el bow and pushing down on the
wist while putting pressure on the fingers.

> Subsequently, the information was filed on August 29,
1995. Two days later, the circuit court entered a plea of not
guilty on all counts on behalf of the defendant, and vacated the
war rant agai nst Ms. Hobson.
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arrest. Def ense counsel requested an evidentiary hearing to

det erm ne whet her Ms. Hobson had been brought before the court as
the result of an unlawful arrest.

120 On January 2, 1996 the circuit court conducted an
evidentiary hearing on the notions to dismss and suppress. The
court dism ssed the obstructing and resisting counts, finding no
probabl e cause for Ms. Hobson's arrest. The circuit court also
concl uded that Ms. Hobson had a common | aw privilege to forcibly
resist her arrest. In the circuit court's view, a "superior
social policy is advanced by a rule which nodifies the common | aw
rule so as to not permt resistance to an unlawful arrest unless
the health or safety of the individual or a nmenber of his or her
famly is threatened in a way that is not susceptible of cure
later in a court room" The circuit court also held that M.
Hobson's actions stemm ng fromthe unlawful arrest were caused by
the police. The circuit court concluded that the battery charge
was incident to the unlawful arrest, and that M. Hobson had no
intent to assault an officer, but that the police officer

assaul ted her.® The circuit court then dismssed the entire

® Although the circuit court found that the officers used
physi cal force against Ms. Hobson, the circuit court did not find
that the officers used unreasonabl e force.

6
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conpl aint.”’ The State appealed® only the dismssal of the

battery char ge.

11 This court is faced with two questions. First, we nust
ascertain whether a common law privilege to forcibly resist
unlawful arrest, in the absence of unreasonable force, has
existed in Wsconsin until now. Second, if that privilege
exists, we nust decide whether public policy is best served by
continuing to recognize that privilege, or by abrogating it.

1. ORIG N OF COMVON LAW PRI VI LEGE TO RESI ST UNLAWFUL ARREST

" At the outset, we underscore the unusual procedural
history of this case. As am cus curiae Wsconsin Association of
Crim nal Defense Lawers puts it, "Ordinarily, of course, self-

def ense woul d be played out at trial and decided there.” Am cus
Brief at 8 n.1. Before trial M. Hobson noved to dismss the
crimnal conplaint against her. Such a notion is authorized by

Ws. Stat. 8§ 971.31(2). See also Lanpkins v. State, 51 Ws. 2d
564, 570, 187 N.W2d 164 (1971). Sone evidence was taken at the
hearing on M. Hobson’s notion. Based on that evidence, the
State, as appellant, has declined to challenge the circuit
court's order for dismssal due to a |lack of probable cause to
arrest  Ms. Hobson for disorderly conduct, resisting and
obstructing. The State only seeks reversal of the order
dism ssing the battery charge. Sinultaneously, the State asks us
to abrogate the common |aw privilege to forcibly resist unlawf ul

arrest. In light of our decision to abrogate that privilege
prospectively, Ms. Hobson was entitled to invoke the privilege in
this case. Her act of resistance cannot both be [|awful

resi stance and formthe basis for a separate battery charge. Qur
conclusion in this case is limted to the narrow and peculiar
procedural facts presented. Qur decision does not authorize
citizens faced with arrest to invoke other affirnmative defenses

in pretrial notions. See, e.g., State v. Mendoza, 80 Ws. 2d
122, 153-54, 258 N.W2d 260 (1977) (ruling that when a reasonabl e
construction of the evidence wll support a theory that the

defendant properly acted in self-defense to resist the use of
unreasonabl e force by an arresting officer, the question goes to
the jury); State v. Kuta, 68 Ws. 2d 641, 649, 229 N wW2d 580
(1975) (concluding that whether conduct is privileged is a
gquestion of fact to be resolved by a jury).

8 The State filed its appeal pursuant to Ws. Stat.
8§ 974.05(1)(a).
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12 The nature and scope of a comon law privilege is a

guestion of law which this court reviews de novo. See generally

Kensi ngton Devel opnent v. Israel, 142 Ws. 2d 894, 899-900, 419

N.W2d 241 (1988); State v. Deetz, 66 Ws. 2d 1, 224 N W2d 407

(1974). Qur review discloses that over its 400 year history,
the nature and scope of this particular privilege has expanded
and contracted based on prevailing | egal and societal conditions.

113 Article XIV, section 13 of the Wsconsin Constitution
preserves the English common law in the condition in which it
existed at the tinme of the American Revolution until nodified or

abrogated.® See State v. Boehm 127 Ws. 2d 351, 356 n.2, 379

N.W2d 874 (C. App. 1985); see also, Davison v. St. Paul Fire

and Marine Ins. Co., 75 Ws. 2d 190, 201, 248 N.W2d 433 (1977).

14 ©Ms. Hobson and am cus curiae Wsconsin Association of
Crimnal Defense Lawers (WACDL) and the State Public Defender
make nunerous citations to an article by Professor Paul G

Chevigny, The Right to Resist an Unlawful Arrest, 78 Yale L.J.

1128 (1969). Prof essor Chevigny's article traces the history of
the English comon law privilege and its adoption in this
country. See id. at 1129-32. The English comon l[aw right to
forcibly resist unlawful arrest appeared in reported decisions as

early as the 17th century. See Rodgers v. State, 373 A 2d 944,

947 (Md. C. App.) (1977). As we explain nore fully below, the

° Art. XIV of the Wsconsin Constitution provides:

Common | aw continued in force. SECTION 13. Such parts
of the common law as are now in force in the territory
of Wsconsin, not inconsistent with this constitution,
shall be and continue part of the law of this state
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privilege originally was part of the right to resist any unl aw ul

of ficial process. Action by an official exceeding his |awful
authority constituted a trespass and a provocation, and could be

resisted by physical force. See Right to Resist, 78 Yale L.J. at

1129. If a person commtted a battery against an officer when
resisting arrest, it was a defense to crimnal prosecution that
the arrest was unlawful. If a person killed an officer when
resisting arrest, it was a partial defense to crimnal
prosecution that the arrest was unlawful; nurder was mtigated to
mansl aughter. See id.

115 For a tine, the privilege to forcibly resist unlawf ul
arrest accrued not only to the subject of the arrest, but also to
anyone who assisted him or her. In one 17th century case, a
constable illegally attenpted to inpress a nman into the arny.

See Hopkin Huggett's Case, 84 Eng. Rep. 1082 (K B. 1666). The

man initially offered no resistance, but others cane to his aid
and killed the constable. As M. Hobson notes in her brief, the
majority of the Hopkin court initially concluded that the crine
commtted in the course of the rescue was manslaughter, not
nmur der :

if a man be unduly arrested or restrained of his

liberty by three nen, altho' he be quiet hinself, and

do not endeavour any rescue, yet this is a provocation

to all other nmen of England, not only his friends but

strangers also for comon humanity sake, as ny Lord

Bri dgman said, to endeavour his rescue[.]
On certiorari it appears, however, that the Hopkin judges agreed

that the defendant had commtted nurder, but also agreed to

unti | altered or suspended by the |egislature.
(Enphasi s added).
9
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reduce his sentence from execution to one nore consistent with

mansl aughter. See Hopkin, 84 Eng. Rep. at 1083.

116 Alnost 50 years later the English court decided a
semnal case on the privilege to resist unlawful arrest. A
constable tried to arrest a woman because she was suspected of
acting disorderly at sone tine in the past, although she was not
acting disorderly at the time of her attenpted arrest. See The

Queen v. Tooley, 2 Ld. Raym 1296, 92 Eng. Rep. 349, (K B. 1710).

Strangers who had not seen the unlawful arrest cane to assist
the woman and killed the constable. At that tine, a person who
killed another w thout provocation was guilty of nurder, but if
provocation existed, the crinme was mansl aughter. The Tool ey
court reduced the charge against the strangers from nurder to
mansl| aught er, reasoni ng:

a man ought to be concerned for Magna Charta and the
laws; and if any one against the law inprison a man, he

is an offender against Magna Charta. W seven hold
this to be sufficient provocation, and we have good
authority for it: in Hopkin Huggett's case . . . (and

this case is stronger than that).
92 Eng. Rep. at 353.
117 Reexam ning Tool ey just |ast year, the supreme court of

Washi ngton offered this perspective:

The inportant point to note is that Tooley is not about
M stress Anne Dekins' right to resist her unlawful

arrest. It is about the right of others, strangers, to
resist her unlawful arrest. The "provocation" the
Tooley court spoke of was not the provocation of
M stress Dekins. It was the provocation of the three

strangers at seeing soneone unlawfully inprisoned, and
whet her that provocation provided sufficient reason to
reduce their conviction from nurder to mansl aughter
Nevert hel ess, the Tooley rule has cone down to us as a
rule permtting an arrestee to use the necessary force
(but no nore) to resist an unlawful arrest.

10
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State v. Valentine, 935 P.2d 1294, 1300 (Wash. 1997)(footnote

omtted).
118 As Professor Chevigny traces it, the English rule that
eventual ly energed was that facially valid |egal process nust be

obeyed. See Right to Resist, 78 Yale L.J. at 1131. Patently

unl awful | egal process, on the other hand, was such a provocation
that it gave rise to a privilege to forcibly resist. See id.
I11. FROM THE ENGLI SH RULE TO THE AMERI CAN RULE

119 Anerican courts adopted the English comon |aw rule
that unlawful arrest was a justified provocation to resist with
physical force.' American common |law broadly recognized a
privilege to forcibly resist an unlawful arrest throughout the
19th and 20th centuries. As identified by the United States
Suprenme Court, the American version had the sanme contours as the

English version. See Brown v. United States, 159 U. S. 100, 102-

03 (1895). The Court considered it reversible error for a trial
court to fail to instruct a jury that the privilege to forcibly
resist an unlawful arrest could mtigate nurder to mansl aughter,
based on all the circunstances at the tinme of the killing. Five

years after Brown, the Suprene Court reiterated that the

% professor Chevigny notes that by adopting the English
comon law rule permtting forcible resistance to unlawf ul

arrest, the Anmerican courts also inported the doctrina

difficulties in distinguishing patently unlawful arrests from
arrests flawed by nere technical deficiencies. See Right to
Resist, 78 Yale L.J. at 1131-32. Several early cases reflect

this dil ema. See, e.g., United States v. Thonpson, 28 F. Cas.
89, 90 (C.C.D.C. 1823) (No. 16,484) (warrant signed in pencil
alleging act outside the signing magistrate's jurisdiction);
United States v. Goure, 25 F. Cas. 1381 (C.C.D.C. 1834) (No.
15, 240) (no warrant).

11
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privilege not only mtigated nurder to manslaughter, but also

could nerit acquittal:

At common law, if a party resisted arrest by an officer
w thout warrant, and who had no right to arrest him
and if in the course of that resistance the officer was
killed, the offence of the party resisting arrest would

be reduced from what would have been nurder, if the
of ficer had had t he right to arrest, to
mansl aughter. . . . |If the officer have no right to
arrest, the other party mght resist the 1illegal

attenpt to arrest him wusing no nore force than was
absolutely necessary to repel the assault constituting
the attenpt to arrest. . . . Wat mght be nurder in
the first case m ght be nothing nore than mansl aughter
in the other, or the facts mght show that no offence
had been comm tted.

John Bad Elk v. United States, 177 U.S. 529, 535, 537-38 (1900).

The court concluded that there was no authority for a
warrantl ess arrest on a m sdenmeanor charge. See id. at 535.
Because the jury was inproperly instructed in that regard, the
conviction was reversed and the case remanded.

120 M dway through the 20th century, the Suprenme Court

reaffirmed that "[o]ne has an undoubted right to resist an

unl awful arrest, and courts wll uphold the right of resistance
in proper cases." United States v. D Re, 332 U S 581, 594
(1948). "

V.  WSCONSIN LAWAND THE PRI VI LEGE TO FORCI BLY RESI ST AN
UNLAWFUL ARREST

121 We first consider whether, with the adoption of the
state constitution, Wsconsin recognized a privilege to forcibly

resist an unl awful arrest. As noted above, article XlV, section

1 Responding to the prosecution's attenpt to prove probable
cause for a warrantless arrest by virtue of the arrestee's |ack
of protest, the DO Re Court held that ". . . Probable cause
cannot be found from subm ssiveness, and the presunption of
i nnocence is not lost or inpaired by neglect to argue with a
policeman." United States v. DI Re, 332 U. S. 581, 594-95 (1948).

12
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13 of the Wsconsin Constitution preserves the English conmon | aw
as it existed at the tinme of the Anmerican Revolution until
nmodi fied or abrogated. W agree with Ms. Hobson that the conmon
law privilege to forcibly resist unlawful arrest is no exception
to this constitutional mandate. W conclude that Wsconsin has
recogni zed this privilege since achieving statehood.

22 Next we consider whether the legislature has nodified
or abrogated this privilege. Ms. Hobson makes a I|limted
statutory argunment on which to ground this privilege. She first
cites Ws. Stat. § 939.48, the current version of the statute
recognizing the privilege of self-defense and defense of
others.' At oral argument, Ms. Hobson’s counsel argued that the
privilege to resist an unlawful arrest is a “subspecies” of the

statutory privilege of self-defense. She argued that Ws. Stat.

2 Ws. Stat. § 939.48 Self-defense and defense of
others. (1) A person is privileged to threaten or
intentionally use force agai nst another for the purpose
of preventing or term nating what the person reasonably
believes to be an unlawful interference with his or her
person by such other person. The actor my
intentionally use only such force or threat thereof as
the actor reasonably believes is necessary to prevent
or termnate the interference. The actor may not
intentionally use force which is intended or likely to
cause death or great bodily harm unless the actor
reasonably believes that such force is necessary to
prevent inmm nent death or great bodily harm to hinself
or herself.

(4) A person is privileged to defend a third person
fromreal or apparent unlawful interference by another
under the sane conditions and by the sanme neans as
those under and by which the person is privileged to
defend hinself or herself from real or apparent
unl awf ul i nterference, provi ded that the person
reasonably believes that the facts are such that the
third person would be privileged to act in self-defense
and that the person's intervention is necessary for the
protection of the third person.

13
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§ 939.10" also protects the common law privilege to forcibly
resist an unlawful arrest, and based on Ws. Stat. § 939.45(6),"
Ms. Hobson's privileged conduct is a defense to any prosecution
based on her conduct. We disagree that the |egislature, by
expressly codifying several defenses, has also codified the
privilege to forcibly resist an unlawful arrest in the absence of
unr easonabl e force.

123 Indeed, our early statutes did not codify the common
law right to resist an unlawful deprivation of liberty in the
absence of unreasonable force. |In statutes enacted shortly after
W sconsin achi eved statehood, the |egislature recognized that a
hom cide would be justifiable, excusable, or manslaughter, if
commtted in self-defense as resistance to actual or perceived
attenpted nurder, great personal injury or the commssion of a

fel ony against that person.?® Cases interpreting the early

13 Ws. Stat. § 939.10 Common-law crines abolished; common-
law rules preserved. Common-law crinmes are abolished. The
common-|law rules of crimnal law not in conflict with chs. 939 to
951 are preserved.

Y Ws. Stat. § 939.45 Privilege. The fact that an actor's
conduct is privileged, although otherwise crimnal, is a defense
to prosecution for any crinme based on that conduct. The defense
of privilege can be <claimed wunder any of the follow ng
ci rcunst ances:

(6) Wien for any other reason the actor's conduct is
privileged by the statutory or common | aw of this state.

15 Chapter 133, Rev. Stats. (1849) provided: Sec. 5. Such
homcide is also justifiable, when commtted by any person, in
either of the follow ng cases:

1. Wien resisting any attenpt to nurder such person,
or to commt any felony upon himor her, or upon or in
any dwel ling house, in which such person shall be; or,

2. Wen commtted in the lawful defence of such
person, or of his or her husband, w fe, parent, child,
master, mstress, or servant, when there shall be a
reasonable ground to apprehend a design to commt a

14
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statutory self-defense privilege distinguish that privilege from
one justifying the right to resist an unlawful arrest. See,

e.g., Anderson v. State, 133 Ws. 601, 615, 114 N W 112 (1907)

(construing sec. 4366, Rev. Stat. (1898) and concluding that it
was not prejudicial error to charge that an ordinary arrest
wi t hout violence, although a restraint of Iliberty, is not the
great personal injury contenplated by the statute in the
resisting of which one may be justified in commtting hom cide,

whet her the attenpted arrest was legal or not); see also Inperio

v. State, 153 Ws. 455, 459, 141 N W 241 (1913)(w thout directly
referring to statute, court concluded that an officer's conduct,
al t hough not technically correct in arresting wthout a warrant,
did not justify or excuse hom cide by defendants in their attenpt
to escape, when the defendants knew the officer's official
capacity).

24 Nor has the current version of the sel f-defense statute

codified the common |law privilege to forcibly resist an unl awf ul

arrest. None of the published opinions applying the current
self-defense statute includes an wunlawful arrest, wthout
unr easonabl e force, within the statutory term "unlaw ul

felony, or to do sone great personal injury, and there
shal | be immnent damage of such design being
acconpl i shed: or :

15
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interference with his or her person. "' | nstead, those cases
uniformy concern the actual or perceived threat of physical harm
as the "unlawful interference” with the person asserting the

privil ege. For exanple, in Maichle v. Jonovic, 69 Ws. 2d 622,

627, 230 N.W2d 789 (1975), this court confirmed that "it is
crucial to the defense (of self-defense) that the actor had a
reasonable belief that his life was in danger or that he was
likely to suffer bodily harm" In another opinion, this court
recogni zed that "the privilege of self-defense rests upon the
need to allow a person to protect hinmself or herself or another
from real or perceived harm when there is no tine to resort to

the law for protection.” State v. Brown, 107 Ws. 2d 44, 318

N.W2d 370 (1982). In that case, the defendant violated the
traffic speed Iimt statute because of what he perceived to be
threatening driving by the operator of another vehicle, which
turned out to be an unmarked police car. The Brown court held

that if the law enforcenent officer's conduct caused the actor

1 xher cases applying Ws. Stat. § 939.48(1) all concern
an unlawful interference with the person that was allegedly
forceful. See, e.g., State v. Camacho, 176 Ws. 2d 860, 501
N.W2d 380 (1993)(defendant clainmed deputy grabbed his hair and
pointed gun in defendant's face); State v. Daniels, 160 Ws. 2d
85, 465 N.W2d 633 (1991) (defendant, victimand two others in an
altercation, victim allegedly threatened defendant who shot him
with victims own gun); State v. Jones, 147 Ws. 2d 806, 434
N.W2d 380 (1989) (victim hit and threatened several famly
menbers, pushed defendant down steps, then canme toward defendant
and took a swng while defendant held a knife); State v. Gomaz,
141 Ws. 2d 302, 414 N W2d 626 (1987) (victim had beaten
def endant the day before the stabbing; victimthen approached her
with hands stretched toward her neck); State v. G wosky, 109
Ws. 2d 446, 326 N W2d 232 (1982) (argunent, followed by
physi cal struggle between the victim and the defendant, and the
approach of the victims friend); Walker v. State, 99 Ws. 2d
687, 299 N.W2d 861 (1981) (victim pulled a gun on defendant);
Werner v. State, 66 Ws. 2d 736, 226 N.W2d 402 (1975) (victim
pushed defendant; defendant fell; altercation ensued).
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reasonably to believe that violating the |law was the only neans
of preventing bodily harm to the actor or another, the actor
could claimthe defense of legal justification.

125 Finally, we consider whether the privilege to resist an
unl awful arrest has been nodified or abrogated by our own conmmon
or judge-nade | aw. One nonth after the United States Suprene
Court decided DI Re, the privilege to resist unlawful arrest was

first nentioned by the Wsconsin courts in State v. G bbs, 252

Ws. 227, 31 N W2d 143 (1948). The G bbs court referred to the
privilege in passing, while directly addressing the question of
whet her an officer, wthout a warrant, has cause to arrest a
person nerely because that individual refuses to consent to a
search of his person. As part of that discussion, the court
favorably cited DI Re for the "undoubted right to resist an
unlawful arrest." Gbbs, 252 Ws. at 234. The primary issue
confronting the G bbs court was the reverse of that posed to the
Di Re court. Nei ther case answers the question of whether
W sconsin comon |aw has nodified or abrogated the privilege to

resist an unl awful arrest.

" The chief justice's concurrence contends that our
reasoning is inconsistent because this opinion does not abrogate
a person's common law right to use force when resisting an arrest
in which a | aw enforcenent officer uses unreasonable force. See
Abr ahanson concurring op. at 6. However, we discussed in the
precedi ng pages Ms. Hobson's argunent that the right she asserts
is a "subspecies of the statutory privilege of self-defense.”
(Enphasi s added.) W ultimately conclude that the legislature
codified a right to self-defense distinguishable from the right

to resist an unlawful arrest. The chief justice's concurrence
asserts that our holding should enconpass those situations in
which the arresting officer wuses wunreasonable force. See
Abr ahanson concurring op. at 7. Nei ther of the parties have

asked this court to invalidate the statutory right to self-
defense. W see no need to consider that question.

17
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26 The privilege to forcibly resist unlawful arrest in the
absence of wunreasonable force was again nentioned, but not

nodi fied or abrogated, in State v. Rei nwand, 147 Ws. 2d 192, 433

Nw2d 27 (C. App. 1988). There, the court's discussion
recogni zed an ongoing contraction in the common |aw privilege to

resist an unlawful arrest:

[s]ince Mendoza [State v. Mendoza, 80 Ws. 2d 122, 258
N.W2d 260 (1977), where the defendant clainmed self-
defense in resisting a police officer's alleged use of
excessive force], there has been a trend toward
[imting the comon law right to resist an unlawful
arrest. By 1984, seventeen states had done so by
statute or suprene court decision, and several federa
appel l ate courts generally deny such a right [citation
omtted]. But whatever may be the status of the
privilege in Wsconsin today, we need not decide that
issue, for the evidence in this case was insufficient
to justify submtting any instruction on self-defense.

Id. at 199-200.

127 Reinwand inplicitly addressed the statutory right of
sel f-def ense, as descri bed above. 1d. at 200. Reinwand relied on
Mendoza, which analyzed Ws. Stat. § 939.48. As recogni zed in
Rei nwand, self-defense codified in 8 939.48, is separate fromthe
coomon law right to forcibly resist an unlawful arrest. A
citation by the Reinwand court to a New Jersey suprene court
deci sion suggests that the comon law privilege to resist an
unl awful arrest had already been abrogated.® But that citation,

w thout nore, is not controlling.

® The court in State v. Reinwand, 147 Ws. 2d 192, 201, 433
NwW2d 27 (C. App. 1988), included the followi ng quotation in
its opinion:

"Despite his [or her] duty to submt quietly wthout

physical resistance to an arrest made by an officer

acting in the course of his [or her] duty, even though

the arrest is illegal, his [or her] right to freedom

from wunreasonable seizure and confinenment can be

pr ot ect ed, restored and vindicated through |Iega
18
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128 While Wsconsin courts have nentioned the right to
forcibly resist an wunlawful arrest, they have not had the
opportunity to apply it to circunstances as presented by the case
at bar. The State argues that because no state case law directly
adopts this privilege, the comon law right to violent self-help
has not existed in Wsconsin. W disagree, and conclude that the
common law privilege has existed in Wsconsin, by virtue of
article X1V, 8 13 of the Wsconsin Constitution, until today.

29 Nothing in our statutes or case |aw denonstrates that
this common law privilege has been, wuntil now, nodified or
abrogated. W agree with the State that this court may adopt or

refuse to adopt such a privilege. See State v. Esser, 16 Ws. 2d

567, 581, 115 N W2d 505 (1962). However, our judicia
recognition of such a privilege only nmakes explicit what our
state constitution has already generally incorporated.
| V. PUBLI C PCLI CY CONSI DERATI ONS

130 Against this historical backdrop, we turn to the second
question confronting us. Is public policy best served by
continuing to recognize the common |law privilege to use physica
force to resist an unlawful arrest, or by abrogating it? "It has
been said so often as to have becone axiomatic that the common
law is not imutable but flexible, and by its own principles

adapts itself to varying conditions." Di ppel v. Sciano, 37

processes. . . Sinply stated, the |aw recognizes that
liberty can be restored through |egal processes but
l[ife or linb cannot be repaired in a courtroom And so
it holds that the reason for outlaw ng resistance to an
unl awf ul arrest and requiring disputes over its
legality to be resolved in the <courts has no
controlling application on the right to resist an
officer's excessive force. State v. Milvihill, 270
A .2d 277, 280 (N.J. 1970).
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Ws. 2d 443, 457, 155 N.wW2d 55 (1967), quoting Funk v. United

States, 290 U S. 371, 383 (1933). The State's brief quoted an
earlier statenent by this court, the common law is judge-nade
| aw, designed to acconplish the effectuation of recognized soci al
policies wwthin the framework of |egal history. Wen a rule of
law thwarts social policy rather than pronotes it, it is the
obligation of a common-law court to undo or nodify a rule that it
has previously nade.

Deetz, 66 Ws. 2d at 15-16.

31 ©Ms. Hobson urges that any change in the privilege to
forcibly resist an unlawful arrest be left to the |egislature.
However, in other cases we have deened it our responsibility to
change a conmmon |law rule when we concluded that the change was
necessary in the interest of justice. This was true even though

the legislature had failed to nake the change. See, e.g., Holytz

V. Mlwaukee, 17 Ws. 2d 26, 29, 115 N W2d 618 (1962)

(abrogating the principle of governnental imunity from tort

cl ai ns) ; Hansen v. A H Robins, Inc., 113 Ws. 2d 550, 335

N.W2d 578 (1983) (adopting discovery rule for all tort actions
other than those already governed by a legislatively created
di scovery rule). As with the governnental inmmunity doctrine
addressed in Holytz, we are satisfied that the privilege to
forcibly resist an unlawful arrest has judicial origins. See
Holytz, 17 Ws. at 37. The legal and societal devel opnents since
that right was first enunciated provide "conpelling reasons" for
us to conclude that it is now appropriate for this court to
abolish that right, despite apparent |egislative inaction. See

State v. Mchels Pipeline Construction, Inc., 63 Ws. 2d 278,

296, 219 N.W2d 308 (1974) (instructing that where comon |aw
20
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rul es govern intentional conduct, changes should only be nmade for
conpel i ng reasons).

132 Many ot her states have faced the question of whether to
abrogate the right to forcibly resist an unlawful arrest, wth
varying results. The overall trend has been toward abrogation of
the right.?* Treatment of this issue by the American Law
Institute represented a turning point in the evolution of this
right. After significant debate, the A L.1. in 1958 pronul gated
a version of the Mddel Penal Code abrogating the right, and
declaring "[t]he use of force is not justifiable . . . to resist
an arrest which the actor knows is being nade by a peace officer,
although the arrest is unlawful." Model Penal Code 8
3.04(2)(a)(i) (Tentative Draft No. 9, 1958). The A L.I. comment

9 Eleven states have judicially abrogated the conmon |aw

right to use physical force to resist an arrest which is unl aw ul
but which does not wutilize unreasonable force. See Mller wv.
State, 462 P.2d 421, 427 (Al aska 1969); State v. Hatton, 568 P.2d
1040, 1046 (Ariz. 1977); State v. Ri chardson, 511 P.2d 263, 268
(ldaho 1973); State v. Thomas, 262 N W2d 607, 610-11 (lowa
1978); State v. Austin, 381 A 2d 652, 655 (Me. 1978); In re
Welfare of Burns, 284 N W2d 359, 360 (Mnn. 1979); State v.
Nunes, 546 S.W2d 759, 762 (Mb. Ct. App. 1977); State v. Koonce,
214 A 2d 428, 436 (N.J. Super. C. App. Dv. 1965); State v. Doe,
583 P.2d 473, aff'd in part, rev'd in part, 583 P.2d 464, 467
(N.M 1978); State v. Peters, 450 A 2d 332, 335 (Vt. 1982); State
v. Valentine, 935 P.2d 1294, 1304 (Wash. 1997).

Seventeen other states have signaled their agreenent by
| egislatively abrogating the common | aw defense. See Ala. Code
§ 13A-3-28 (1994); Ark. Code Ann. 8 5-2-612 (Mchie 1993); Cal
Penal Code 8§ 834a (West 1985); Colo. Rev. Stat. § 18-8-103(2)
(1990); Conn. Gen. Stat. 8§ 53a-23 (1985); Del. Code Ann. tit. 11
8§ 464(d) (1995); Fla. Stat. Ann. 8 776.051(1) (West 1992); 111.
Ann. Stat. ch. 720, para. 5/7-7 (Smth-Hurd 1993); Mnt. Code
Ann. 45-3-108 (1995); Neb. Rev. Stat. 8§ 28-1409(2) (1995); NH
Rev. Stat. Ann. 8§ 594:5 (1986); N. Y. Penal Law 8§ 35.27 (MKinney
1987); O. Rev. Stat. § 161.260 (1990); 18 Pa. Cons. Stat. Ann
8§ 505(b)(1)(i) (1983); RI. GCen. Laws § 12-7-10 (1994); S.D
Codified Laws Ann. § 22-11-5 (1988); Tex. Penal Code Ann.
§ 9.31(b)(2), & 38.03 (West 1994).
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in support of this section asserts that it "should be possible to
provide adequate renedies against illegal arrest, wthout
permtting the arrested person to resort to force%a course of
action highly likely to result in greater injury even to hinself
than the detention (citation omtted)." Model Penal Code 8§

3.04(2)(a)(i) at 19 (Tentative Draft No. 8, 1958). Judge Learned

Hand succinctly characterized the risk of continuing the right:

[t]he idea that you may resist peaceful arrest oo
because you are in debate about whether it is |awful or

not, instead of going to the authorities which can
determine [lawfulness], . . . [is] not a blow for
liberty but on the contrary, a blow for attenpted
anar chy.

1958 Proceedings, Anerican Law Institute, at 254, quoted in
Rodgers, 373 A 2d at 950-51.

133 Courts and legislatures have termnated the right to
forcibly resist wunlawful arrest because Ilegal and societal
ci rcunst ances have changed dramatically since the inception of
that right. 1In the early devel opnent of the common | aw, physi cal
resi stance used to be an effective response to the problem of
unl awful arrest. There were few if any neans of effective
redress for unlawful arrest. None of these reasons remains valid

t oday. 2°

[Qur law regarding arrests] not only antedates the
nodern police departnent, but was developed I|argely
during a period when nost arrests were nmade by private

citizens, when  bail for felonies was usual |y
unattai nable, and when years mght pass before the
royal judges arrived for a jail delivery. Furt her,

conditions in the English jails were then such that a
prisoner had an excellent chance of dying of disease
before trial. [citation omtted]. Today, wth few

20 1t appears from the record that Ms. Hobson has filed a

civil suit against the Beloit Police Departnment and the officers
involved in this incident.
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exceptions, arrests are made by police officers, not
civilians. . . . Wen a citizen is arrested, his
probable fate is neither bail nor jail, but release
after a short detention in a police station.

Sam B. Warner, The Uniform Arrest Act, 28 Va. L. Rev. 315 (1942).

134 The common law right to forcibly resist unlawful arrest
devel oped out of necessity in response to those circunstances.
"The rule developed when long inprisonnment, often wthout the
opportunity of bail, 'goal (sic) fever', physical torture, and
ot her great dangers were to be apprehended from arrest, whether

legal or illegal.”™ Uniform Arrest Act, 28 Va. L. Rev. at 330.

Wth those dire possibilities, and no viable judicial or
admnistrative redress, forcibly resisting an unlawful arrest was
the only effective option a citizen had. But circunstances have
changed. Unhealthy conditions in jails have decreased, while the

physi cal risks of resisting arrest have increased.

When the law of arrest developed, resistance to an
arrest by a peace officer did not involve the serious
dangers it does today. Const abl es and watchnen were
armed only wwth staves and swords, and the person to be
apprehended m ght successfully hold them off with his
own weapon and thus escape. Today, every peace officer
is armed with a pistol and has orders not to desist
from making an arrest though there 1is forcefu

resi st ance.

| d. A California court described the change in circunstances
nore explicitly:

In a day when police are armed with | ethal and chem ca
weapons, and possess scientific comrunication and
detection devices readily available for use, it has
becone highly unlikely that a suspect, using reasonable
force, can escape fromor effectively deter an arrest,

whet her |awful or unlawful. H s acconplishnment is
generally limted to tenporary evasion, nmerely
rendering the officer's task nore difficult or

prol onged. Thus self-help as a practical renedy is
anachroni stic, whatever may have been it original
justification or efficacy in an era when the common | aw
doctrine permtting resistance evol ved.
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People v. Curtis, 450 P.2d 33, 36 (Cal. 1969).

135 Not only is forcible resistance now a substantially
|l ess effective response to wunlawful arrest, there are nmany
safeguards and opportunities for redress. No |onger nust
i ndividuals languish for years in disease-ridden jails. Now,

bail is avail able. See generally Chapter 969, Ws. Stats. No

| onger are individuals detained indefinitely on dubi ous charges.
Now, pronpt arraignnent and determ nation of probable cause are

mandat ed. See GCerstein v. Pugh, 420 U S 103, 124-25 (1975);

County of Riverside v. MlLaughlin, 500 U S. 44, 56-57 (1991)

(exi stence of probable cause nust be reviewed within 48 hours).
No longer are individuals left to fend for thenselves in the

| egal system Now, there is a right to counsel. See Col eman v.

Al abama, 399 U S 1, 7 (1970). No |onger nust individuals
violently resist to prevent the fruits of an unlawful arrest from
being used to prosecute them Now, the exclusionary rule is in

oper ati on. See Brown v. Illinois, 422 U S 590, 604 (1975);

State v. Smth, 131 Ws. 2d 220, 240, 388 N.W2d 601 (1986). No

| onger nmust unlawful police action go undetected or undeterred.

Now there are internal review and disciplinary procedures in
police departnments. No |onger nust patterns of police m sconduct
go unchecked. Now, civil renedies and injunctions are avail abl e.

See 42 U.S.C. § 1983.7%

21 42 U.S.C. § 1983 (1988) provides:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of any State
or Territory or the district of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shall
24
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136 The State Public Defender, in its am cus curiae brief,
di sputes the adequacy or efficacy of the safeguards described
above. Sonme of the Public Defender's argunents, however, are
broad generalizations that illustrate why a bright Iline
prohibition of <citizen resistance to an wunlawful arrest is
pref erabl e. For exanple, the Public Defender characterizes M.
Hobson' s resi stance as a "nmeasured response.” That
characterization may be apt in this case. However, perpetuating
the privilege to resist an unlawful arrest offers no guarantee
that other resisting citizens will act in a neasured fashion.
The Public Defender acknow edges that a citizen may not resist
with force "disproportionate to the effort nmade to take the

i ndi vidual into custody." John Bad Elk, 177 U.S. at 535. But in

arrest situations that are often ripe for rapid escal ation, one's
"measured” response may fast becone excessive. Qur ruling today,

abrogating the privilege, is a step toward deescal ati on. ??

be liable to the party injured in an action at |aw,

suit in equity, or other proper proceeding for redress.

22 At oral argunment, Ms. Hobson’s counsel also urged that we
keep the privilege as nodified by the circuit court. The circuit
court concluded that the blanket common | aw privilege to forcibly
resi st an unlawful arrest should be nodified “so as to not permt
resistance to an unlawful arrest unless the health or safety of
the individual or a nmenber of his or her famly is threatened in
a way that is not susceptible of cure later in a court room”
Ms. Hobson’s counsel contended that adoption of the rule as
nodi fied by the circuit court would involve application of an
“obj ectively reasonabl e standard.” Specifically, the fact-finder
woul d have to determ ne whether the arrestee was reasonable in
judging, at the nonent of attenpted arrest, that the threat to
health or safety was not susceptible to a later I egal cure. That
standard, as articulated by M. Hobson's counsel, would also
apply in assessing whether the arrestee used “reasonable force”
to resist what he or she perceived to be an unlawful arrest. W
decline to maintain a nodified privilege, because even in
nmodified form the privilege runs counter to the public policy
concerns identified herein.
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137 ©Ms. Hobson disputes that the common law rule was

founded because of "particular hazards of a primtive |ocal

jail,"™ and instead suggests that the privilege energed from a
respect for personal liberty, and the idea that unlawf ul
interference with such liberty was a provocation justifying
reasonabl e resistance. See Respondent's brief at 11. For

support, M. Hobson cites both Professor Chevigny's article, and
the dissenting opinion in Valentine, 935 P.2d 1294. I n
particular, M. Hobson quotes from the Chevigny article: "The
freedomto refuse to obey a patently unlawful arrest is essential
to the integrity of a governnment which purports to be one of
| aws, and not of nmen. Unless it is desirable to kill the inpul se
to resist arbitrary authority, the rule that such an arrest is a
provocation to resist nust remain fundanmental." Respondent' s

brief at 12, quoting Right to Resist, 78 Yale L.J. at 1147.

138 This position is rem niscent of the position advocat ed,

unsuccessfully, by petitioners in Walker v. City of Birm ngham

388 U. S. 307 (1967). There, individuals asserted that they were
free to disobey an injunction against participating in a mass
street parade without a permt, because the ordinance on which
the injunction was based had been admnistered in an arbitrary
f ashi on. See 388 U.S. at 317. The petitioners failed to
challenge the ordinance in court prior to disobeying it by
publicly marching. Vi ol ence ensued during one of the marches.

The petitioners were found in contenpt. The United States
Suprenme Court declined to hold that an injunction issued by a
court with jurisdiction over the defendants was constitutionally

i nper m ssi bl e:
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The rule of law that Al abama followed in this case
reflects a belief that in the fair admnistration of
justice no man can be judge in his own case, however
exalted his station, however righteous his notives, and
irrespective of his race, color, politics, or religion.
This Court cannot hold that the petitioners were
constitutionally free to ignore all the procedures of
the law and carry their battle to the streets. One may
synpathize with the petitioners' inpatient conmtnent
to their cause. But respect for judicial process is a
small price to pay for the civilizing hand of |[aw,
whi ch al one can give abiding neaning to constitutional
freedom

Id. at 320-21. Accordingly, an injunction arising under an
arguably unlawful ordinance was not sufficient "provocation" to
permt disregard of the injunction.

139 In sum the mpjority of jurisdictions has concluded
that violent self-help is antisocial and unacceptably dangerous.
We agree that there should be no right to forcibly resist an
unlawful arrest in the absence of unreasonable force. When
persons resist arrest, they endanger thenselves, the arresting
officers, and bystanders. Although we are synpathetic to the
tenporary deprivation of liberty the individual may suffer, the
law permts only a civilized formof recourse. W disagree with
the statenment of am cus WACDL that our holding "will have inposed
a rule that forbids the individual to resist the sovereign' s own
wongs." WACDL brief at 12. Justice can and nust be had in the

courts, not in the streets. W adopt the conclusion reached by

the Suprene Court of Al aska:

The control of man's destructive and aggressive
i npul ses is one of the great unsolved problens of our
soci ety. Qur rules of law should discourage the
unnecessary use of physical force between nan and nan.

Any rul e which pronotes rather than inhibits violence
shoul d be re-exam ned. Along wth i ncreased
sensitivity to the rights of the crimnally accused
there should be a correspondi ng awareness of our need
to develop rules which facilitate decent and peacefu

behavi or by all.
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To' Qs the question is whether any amount of force
should be permtted to be used by one unlawfully but

peaceably arrested. W feel that the legality of a
peaceful arrest should be determned by courts of |aw
and not through a trial by battle in the streets. | t

is not too much to ask that one believing hinself
unlawfully arrested should submt to the office and
thereafter seek his legal renedies in court. Such a
rule helps to relieve the threat of physical harm to
officers who in good faith but mstakenly perform an
arrest, as well as to mnimze harm to innocent
bystanders. The old common law rule has little utility
to recoomend it under our conditions of life today. W
hold that a private citizen may not use force to resist
peaceful arrest by one he knows or has good reason to
believe is an authorized peace officer performng his
duties, regardl ess of whether the arrest is illegal in
t he circunstances of the occasion.

MIler v. State, 462 P.2d 421, 426-27 (Al aska 1969) (footnote

omtted). Accordingly, we hold that Wsconsin has recognized a
privilege to forcibly resist an unlawful arrest, but based on
public policy concerns, we hereby abrogate that privilege.?
V. PROSPECTI VE APPLI CATI ON OF ABROGATI ON

40 Because we decide to abrogate the comon | aw def ense of
resisting an unlawful arrest in the absence of unreasonable
force, we next nust determne how this abrogation affects M.
Hobson's invocation of the defense.? We conclude that the
effect of our abrogation of the affirmative defense 1is

prospective only.

23 Qur conclusion to abrogate the privilege in no way neans
that "police are above the |law' as am cus State Public Defender

predicts. Qur conclusion is instead an affirmation of the
protections the law presently affords to persons unlawfully
arr est ed. Ms. Hobson has apparently invoked sone of those

protections by filing a <claim against the Beloit Police
Departnment under § 1983.

24 The defendant has the burden of raising an affirmtive
defense, at |east where evidence of the exenpting fact 1is
especially within the know edge or control of the defendant. See
Bl enski v. State, 73 Ws. 2d 685, 697, 245 N.W2d 906 (1976).
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141 The Ex Post Facto clauses of both the United States and
W sconsin Constitutions prohibit the state from enacting any | aw
whi ch i nposes puni shnent for acts not punishable at the tinme they
were committed. See U S. Const. art. |, 8§ 10; Ws. Const. art.
|, § 12.% This principle of due process applies also to |aw

arising from judicial decisions. See State v. Kurzawa, 180

Ws. 2d 502, 510-11, 509 N w2d 712 (1994). The ex post facto
prohibition applies as well when a new rule of |aw deprives a

defendant of a previously avail able defense. See Beazell .

Ghio, 269 U. S 167, 170 (1925); State v. Thiel, 188 Ws. 2d 695,

703, 524 N.W2d 641 (1994).

42 In addition to urging us to abrogate the comon |aw
defense of forcibly resisting an unlawful arrest in the absence
of unreasonable force, the State asks that we reverse the circuit
court's order dismssing the battery charge against M. Hobson
and remand for further proceedings. W decline to do so. I n
this case, the acts which constitute M. Hobson’s |awful
resistance to her wunlawful arrest for obstructing, disorderly
conduct and resisting are the same acts which the State alleges

constitute the basis for the charge of battery to a peace

2 Art. | of the United States Constitution provides:

Section 10. No State shall . . . pass any Bill of
Attainder, ex post facto Law, or Law inpairing the
oligation of Contracts, or grant any Title of
Nobi lity.

Art. | of the Wsconsin Constitution provides:

Attai nder; ex post facto; contracts. Section 12. No
bill of attainder, ex post facto law, nor any |aw
inpairing the obligation of contracts, shall ever be
passed, and no conviction shall work corruption of
bl ood or forfeiture of estate.
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of ficer. Contrary to the State's position, M. Hobson's
privilege, though hereafter closed to others, conpels us to
reverse the order dism ssing the battery charge.
VI . HOBSON S ALTERNATI VE ARGUVMENTS
43 Because we affirmthe circuit court's order dism ssing
the charges against M. Hobson, we need not address the
alternative argunents she raises of outrageous governnental
conduct, and a right to suppression of the evidence.

By the Court.—JFhe order of the circuit court is affirned.
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144 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring).
concur in the nmandate.

45 The majority opinion overturns a rule of law dating to
the 1600s in England and to the 1848 adoption of the Wsconsin
constitution. Neither the facts of this case nor public policy
provi des adequate cause to overturn this |ong-standing body of
pr ecedent .

46 The nmmjority opinion holds that when an officer nakes
an unlawful, but nonviolent, arrest the person arrested does not
have the right to resist. Thus, a person who resists an unl awf ul
arrest, even without force, can be prosecuted for battery to an
of ficer (Cass D felony), di sorderly conduct (Cass B
m sdeneanor), resisting or obstructing an officer (Cass A
m sdeneanor), the charges brought against M. Hobson in this
case. The majority opinion, although allowing M. Hobson's
crimnal charges to be dism ssed, would subject another parent in
Ms. Hobson's situation to crimnal prosecution and a possible
crimnal record.

47 This case presents a classic situation for the right to
resist unlawful arrest. It illustrates why the comon |aw right
protecting victins of unlawful arrest was devel oped and why it
shoul d be retained. | discuss in turn: (1) the facts in this
case; (2) the mgjority opinion's msconstruction of the rationale
underlying the common law right to resist an unlawful arrest; (3)
the majority opinion's internal inconsistency in its stated
concerns about escalation of violence; and (4) the mgjority

opinion's msplaced reliance on various legal renedies to redress
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the wong of unlawful arrest. For the reasons set forth | wite
separately.
I

148 In this case a law enforcenent officer attenpted to
guestion a 5-year-old boy at his hone about another child's bike,
which reportedly had been stol en. A youth had reported seeing
the 5-year-old riding the bike. The nother of the 5-year-old
refused to allow the officer to speak to the child. No one
asserts that the nother was required to allow the 5-year-old
child to be questioned by the officer. |Indeed, the circuit court
found that the nother's refusal to allow the child to be
questioned by the officer was neither disorderly conduct nor
obstruction of the officer.

149 Following the nother's refusal to allow the officer to
gquestion her 5-year-old son, the officer said that he would take
the boy to the police station for questioning. Wen the nother
refused this request, the officer called for backup and attenpted
to take the nother into custody.

50 The circuit court correctly found that "the officer had
no authority to take a citizen who refuses to be interviewed to
the police station to conpel an interview there, especially a
five-year-old boy." W sconsin statutes provide that iif an
of ficer has probable cause to believe that a child under the age
of 12 has commtted an offense, the officer nust imredi ately nake
every reasonable effort to release the child to a parent. See

Ws. Stat. 8§ 48.20(2). In this case the parent was present when
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the officer approached the child; yet the officer sought to
remove the child fromthe parent's charge.

51 The officer then decided to arrest the nother. The
circuit court correctly concluded that there was no | awful basis
for the nother's arrest. No one disputes this concl usion.

52 In a careful and scholarly exam nation of the sane
|l egal authorities relied upon by the majority opinion, the
circuit court concluded that the nother's right to resist the
unl awful arrest should be protected. The circuit court nmade
plain that it was deeply offended by the officer's conduct in
this incident. In the hearing on the notion to dismss, the

circuit court expressed its dismay:

You and | both know that they don't take five-year-olds
into custody because they think they stole a bicycle.
Now, that's not the standard in this or any other

community that | know of. They took this kid down
t here because they were hacked off because she woul dn't
let theminterview the child at her hone . . . . Wen

have you ever heard of them arresting a five-year-old

and taking them into custody because they believe that

a bicycle had been stolen? . . . [Y]ou and | know t hat

it isn'"t done. A report is filled out. It goes to the

probation people and they decide whether to file a

petition. That's what happens.

Further, the circuit court wote, "Nothing would permt the
officer to take a five-year-old child to a police station for a
junior version of the '"third degree.'"

153 If the circuit court was so angered by this incident
months after it occurred, imgine how the nother felt when the
officers threatened to interrogate her 5-year-old son and to take
him to the police station. Her distress and anger were

under st andably refl ected by her actions.
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54 The record is silent as to whether anyone w tnessed the
events at M. Hobson's hone. It is unfortunate that no one
intervened and persuaded her to conmply wth the officer's
demands. Had the nother conplied with the officer's demands, it
m ght have been better in the short and long run for the nother,
the child, |law enforcenent and the community. Nevert hel ess, the
exi stence of rights, "such as the right to remain silent or to be
free from unl awful searches, does not depend upon whether it is
prudent for the individual to assert them" Paul G Chevi gny,

The Right to Resist Arrest, 78 Yale L.J. 1128, 1137 (1969).

[

155 The mmjority's decision to abrogate the comon |aw
right to resist unlawful arrest rests on an inportant public
policy consideration, one with which | whol eheartedly agree: al
of us nust pronote peaceful settlenent of disputes, not violence
on the streets. Calling its ruling "a step toward deescal ation, "
majority op. at 28, the mmjority opinion reasons that force
begets force, violence begets violence. |In other words, when an
unlawfully arrested person responds with neasured resistance,
that resistance increases the likelihood that the arresting
officer will respond with greater force to subdue the person.

56 In choosing to abrogate the common law right to resist
an unlawful arrest for reasons of public policy, the majority
ignores the rationale behind the right. The comon |law right to
resist an unlawful arrest was not designed to foster resistance
to law enforcenent officers or to encourage people to disobey

them Instead the common law right to resist unlawful arrest was
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designed to protect a person provoked by a wongful arrest from
being crimnally charged with obstructing an officer. Professor
Chevi gny, a commentator upon whom the majority relies, explains
that it is fundanentally unfair to punish a person who has been
unlawful ly arrested for expressing his or her deep enotion wth

measur ed resi stance:

The right does not exist to encourage citizens to
resist, but rather to protect those provoked into
resi stance by unlawful arrests. In the excitenent of
an arrest, a person is |likely to respond to his
enotions, and if his inpulse to resist is provoked by
arbitrary police behavior, it is fundanentally unfair
to punish him for giving in to that inpulse wth
measur ed resi stance.

Paul G Chevigny, The Right to Resist Arrest, 78 Yale L.J. 1128,
1133-34 (1969).

157 Although | share the majority's concern about avoiding
the escal ation of violence between |aw enforcenent officers and
t hose who are unlawfully arrested, | conclude that the majority's
decision to abrogate the comon law privilege is not really a
step toward "deescalation." As Professor Chevigny notes, a
person unlawfully arrested nmay understandably act out of passion;
in the heat of the nonment a person does not, indeed cannot,
carefully consider his or her alternatives. The nmother in this
case did not contenplate the state of the |aw before responding
to the unlawful arrest of her child; nor would other persons
facing her situation in the future.

158 The real question here 1is not about escalating
violence; it is about whether a person ought to be prosecuted for

resistance of the kind in this case. In contrast to Justice
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Geske's characterization in her concurrence of other possible
fact situations, in this case Ms. Hobson did not fight wth the
police and she was not violent. The circuit court found that M.
Hobson "clearly used only force sufficient to attenpt to prevent
her illegal arrest. She flailed her |legs and arns about as the

police officer had 'taken her to the ground.' She did not chase

an officer down the street. There is a conplete absence of an
intent to assault an officer. Her only evident intent was to
prevent her illegal arrest. She did not assault the police

officer; the police officer assaulted her."

159 The comon law right to resist unlawful arrest was
designed for just the situation presented in this case. A person
is unlawfully arrested and is provoked to anger and enotion to
resist the unlawful arrest. Under such circunstances, according
to the common |aw, the person wongfully arrested should not be
subject to crimnal prosecution.

11

160 The nmjority opinion does not abrogate a person's

common |aw right to use force when resisting an arrest in which a

| aw enforcenent officer uses unreasonable force. The reasoning

of the majority opinion is thus internally inconsistent.

161 The majority opinion retains the common law rule that a
person arrested unlawfully has the right to use reasonable force
when the arresting officer uses excessive force. This right to
use reasonable force is a right of self-defense designed to

protect a person's bodily integrity and health based on the
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rationale that while liberty can be restored through I egal
process, life and |inb cannot be repaired in a courtroom

162 If the mjority is principally concerned wth
decreasing the physical risks associated with unlawful arrests,
then the holding of the nmajority opinion should enconpass those
situations presenting the greatest risk of danger %t hose
situations in which the arresting officer uses excessive force.
The majority opinion's holding thus does not follow from its
stated concern about "deescal ation."

|V

163 The majority opinion attenpts to bolster its holding
wth the explanation that in nodern society it is no |onger
justifiable to resist unlawful arrest because |egal renedies are
avai lable for victins of unlawful arrest. By asserting that
adequate renedies exist to redress unlawful arrests, the majority
opi nion m sconstrues the rationale underlying the right to resist
unl awful arrest which, as | have explained, is to protect from
crimnal prosecution a person who is provoked by the police to
resi st an unlawful arrest.

64 Furthernore, the renedies at law are not effective in
this situation. The mpjority opinion explains that unlawfully
arrested persons should go down to the police station, secure
their freedom by making bail and later bring a civil rights
action against the police. In adopting this reasoning, the
majority opinion treats the experience of wundergoing arrest,

fingerprinting, phot ogr aphi ng, i nterrogation, detention and
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trying to make bail as mnor deviations from a person's daily
routine.

165 Unfortunately the | egal system does not always work so
snoot hl y. The right to counsel, although <constitutionally
guaranteed, is wunfortunately not available to those not poor
enough to qualify for a public defender but too poor to hire
their own private counsel.® The majority opinion's reliance on
civil damages actions is simlarly problematic. Although a civil
rights action under 42 U S.C 8 1983 is in theory available for
victinms of unlawful arrest, in practice such relief is contingent
on the availability and willingness of attorneys to bring such
actions. Attorneys are hesitant to accept such cases when
nmonetary danmages are insignificant or difficult to prove.

Li kewise internal review and disciplinary procedures in police
departnents do not provide an adequate renedy for victins of
unl awful arrest.

66 Thus, <contrary to the reasoning of the majority
opinion, the various procedural safeguards in the crimnal
justice systemoften fail to provide adequate redress for victins
of unlawful arrest. |In evaluating the |legal renedies afforded to
victinms of unlawful arrest, this court should not wear blinders
to what happens in real life or discount the indignity of being

subjected to unlawful arrest, the potential physical harm of

! According to a survey conpleted by the Ofice of the
Wsconsin State Public Defender 32 percent of persons seeking
representation in 1997 did not neet the Public Defender's
i ndi gency criteria.
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being incarcerated, and the negative consequences to reputation
and enpl oynent .

67 There is no legal renedy that can rectify the harmto a
young child is interrogated by the police. In this case M.
Hobson sought only to protect her 5-year-old son, and as the
circuit court recognized, the threatened injury Ms. Hobson sought
to avoid could not be renedied by the various procedural
safeguards in the crimnal justice system Once her son was
taken to the precinct and interrogated, no procedural
saf eguard¥the right to bail, counsel, probable cause hearing, or

civil rights action¥%would provide a sufficient remedy or cure.

168 Al though the majority opinion correctly notes that the
comon law right to resist arrest has fallen into disfavor in a

nunber of American states, | join the many judges in the United
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States? and the British comonweal th nations® who have continued
to recognize the common law right to resist unlawful arrest with
a neasured response.

169 The circuit court concluded in this case that a
superior social policy is advanced by a rule permtting

resistance to unlawful arrest when the health or safety of the

2 The right to resist unlawful arrest is recognized in the
foll ow ng cases: Ex parte Wallace v. City of Dothan, 497 So.2d
96, 97 (Ala. 1986) (a person nay use reasonable force to resist
unlawful arrest); Smth v. Holeman, 441 S E 2d 487, 491 (Ga. C
App. 1994) (a person has the right to resist unlawful arrest with
all force necessary); Wite v. Mrris, 345 So.2d 461, 465 (La.
1977) (every person has a right use such force as may be
necessary under the circunstances to resist unlawful arrest); In
re Albert S., 664 A 2d 476, 486 (Md. C. Spec. App. 1995) (right
exists to resist unlawful, warrantless arrest); People v. Krum
132 Nw2d 69, 72 (Mch. 1965) (a person may use such reasonabl e
force as is necessary to resist an unlawful arrest); Mirrell v.
State, 655 So.2d 881, 888 (Mss. 1995) (self-help is limted to
those situations where the arrest is unlawful and the officer and
person arrested have reason to know that it is, or where the
arrest is acconpanied by excessive force); Brown v. Cklahoma
Cty, 721 P.2d 1346, 1351-52 (Ckla. C. App. 1986) (recognizes
right to resist unlawful arrest); Foote v. Commonwealth, 396
S.E. 2d 851, 855 (VvVa. C. App. 1990) (a person has the right to
use reasonable force to resist unlawful arrest; rules of self-
def ense determ ne whether the force used is reasonable).

% In the oft-cited case Christie v. Leachinsky [1947] AC
573, [1947] 1 Al ER 567, Lord Sinonds said, "it is the corollary
of the right of every citizen to be thus free fromarrest that he
should be entitled to resist that arrest unless that arrest is
| awf ul "

In recent years England and t he Canadi an provi nce of Al berta
have reaffirmed the conmmon law right to resist unlawful arrest.
See Regina v. Howell, [1982] (B 416 (in cases of unlawful arrest
a person iIs entitled to use reasonable force to resist the
arrest); Carr v. Gautheir, [1992] 97 D.L.R 4'" 651, 1992 DLR
LEXIS 544, *18, 36 A CWS. 3d 694 (right to resist unlawful
arrest is an absolute defense if at the tinme of the arrest the
of ficer knows he or she has no reasonable and probable grounds
and the resistance is not excessive).

10
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person being arrested, or of a famly nenber, is threatened in a
manner not susceptible of subsequent cure in a courtroom Under
t hese circunstances the common |aw rul e excusing a person who is
provoked to reasonabl e resistance by unlawmful state action should
be retained. At a mninmum the majority opinion should adopt the
circuit court's position.

170 As the circuit court wote, "it is difficult to imagine
a not her who would allow her five-year-old son to be dragged off
to the station house and subjected to an illegal interrogation.
It certainly would be hollow to suggest that she submt to that
process and then argue about it in court after whatever harmto
the child wll have already occurred. The circunstances under
which an individual should be allowed to resist an unlawful
arrest are narrow. This case represents one of those
exceptions.”

171 For the foregoing reasons, | join the court's nmandate

and wite separately.

11
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172 WLLIAM A. BABLITCH, J. (Concurring). The mgjority
opi nion conpletely abrogates the common law right to forcibly
resist an unlawful arrest in the absence of unreasonable force.
By so doing, the majority refuses to admt any exceptions for the
future such as the one the facts so conpellingly present here.

173 | would admit a very narrow exception to the genera
rule enunciated by the magjority. Like the mgjority, | would not
permt resistance to an unlawful arrest in the absence of
unreasonable force; however, | would allow resistance if the
i ndi vidual reasonably believes that serious and substanti al
mental or physical health concerns of the individual or a nmenber
of his or her famly are threatened in a way that are not
susceptible of cure later in a court room | would require an
obj ective, reasonableness standard. This holding would be
simlar to, but not in conplete accord with, the holding of the
circuit court, reprinted below*

74 This holding would not commt us to the rigidity of the
majority’s rule of law which could lead to future injustice:
witness the facts of this case. It would also conport nore with
comon sense and reality than does adherence to the comon | aw

that allows resistance to any unlawful arrest. Finally, it would

"[ T he superior social policy is advanced by a rule which

nodi fies the coomon law rule so as to not permt resistance to an
unl awful arrest unless the health or safety of the individual or
a nenber of his or her famly is threatened in a way that is not
susceptible of cure later in a court room” Oder of D sm ssal
at 6.
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recogni ze the reality that courts cannot always provi de adequate
redress for the harm caused by an unlawful arrest.
175 1 agree with the circuit court’s persuasive statenent

in dismssing this case:

In the case now before the court, the defendant
was acting to prevent the unlawful arrest of herself,
an arrest which would result in the police taking her
five-year-old son to the police station for an
i nterrogation. Wiile it probably has no Ilega
relevance, it my be noted that all of this furor
occurred because another child said the boy was riding
a stolen bicycle. The harmto a typical five-year-old
child of being taken to a police station and being
grilled under these circunstances can be as devastating
as watching a famly nenber being beaten. The harmto
the child is not of such a nature that it can be
vindicated later in a courtroom The necessity of
protecting the child at that nonment from the illega
police activity is paranount.

Any other rule would be futile. Wat parent woul d
stand by while the police treated a five-year-old child
in that way? To adopt a contrary rule would have no
effect on the way people conduct their affairs.

Order of Dismssal, at 7.

176 Al though Ms. Hobson escapes prosecution as a result of
t he prospectiveness of the najority opinion, an undoubtedly just
result, what about any future WM. Hobsons? Under simlar
circunstances, it is sinply not reasonable to expect a parent to
sit back and do nothing. Qur comon |aw should reflect that
reality.

77 | amauthorized to state that Justice Ann Wal sh Bradl ey

joins in this concurrence.
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178 JANINE P. CGESKE, J. (Concurring). | wite separately
to address the concurrence of Chief Justice Abrahanson. Al though
the majority opinion abrogates a common |aw defense, | believe
that few persons actually assuned that because of early common
law, citizens still had the right to physically resist an
unl awful , nonviolent arrest. In fact, this is the first tinme in
our state's history that this specific issue has been raised
before this court.

79 The mmjority opinion discusses why historically such a
right to resist devel oped. However, over time our system of
justice has substantially changed, giving arrestees increased
| egal protections. Any argunent in favor of the protection
agai nst prosecution afforded by the right to resist is far
out wei ghed by the substantial harm that can certainly occur. I
am convinced that if the chief justice's concurrence's position
becane the majority opinion, violence toward police officers and
others would only escalate after our opinion was issued. A
wi despread belief that one could legally fight with the police
and be immune from prosecution if a judge |ater concludes that
the arresting officers |acked probable cause could certainly
i ncrease the violence that police already frequently face.

180 Although the facts of this case are troubling, M.
Hobson has a potential renedy for the unlawful arrest of her
chil d. The chief justice's concurrence criticizes the mgjority
opi ni on because it advocates "that unlawfully arrested persons
should go down to the police station, secure their freedom by

making bail and later bring a civil rights action against the
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police." Chi ef Justice Abrahamson concurring op. at 7. The
concurrence contends instead that there is a need to continue to
recognize imunity for those arrestees and famly nenbers who
resist and fight with the police when an officer is making what
turns out later to be an unlawful, but nonviolent arrest. I n
other words, persons who, from their vantage point, do not
believe that an officer is lawfully arresting either thenselves
or a famly nenber, could start fighting with that officer in
order to try to stop the arrest. Protection against crimna
prosecution in those instances could lead not only to serious
injuries of officers, but could escalate the violence anong the
partici pants and observers of the challenged arrest because the
officers then would be conpelled to use force to stop the attack
on thensel ves.

181 WMany people, subjected to an arrest, will fight wth
t he police. Police, arrestees, and others are often injured in
the course of those arrests. If this court would continue to
recogni ze inmmunity for physical resistance of an arrest by an
of ficer who is not exerting unreasonable force and who m stakenly
beli eved that he or she had probabl e cause to arrest, we would be
encouraging arrestees to violently settle their l|egal dispute
with the officer in the street rather than with the judge in a
courtroom This court ought to discourage citizens from engagi ng
in violence against police officers and tell them to challenge
the | awful ness of any arrest in court.

182 1 am authorized to state that Justice Donald W

Steinnetz and Justice Jon P. Wlcox join in this concurrence.
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